130443241932

¢35

FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

Judith L. Corley, Esq.

Rebecca H. Gordon, Esq.

Perkins Coie SEP 7 2010
670 Fourteenth Street, N.W.

Washington, DC 20005

RE: MURs 6078/6090/6108/6139/6142/6214
Obama for America
and Martin Nesbitt, in his official capacity as
Treasurer

Dear Ms. Corley and Ms. Gordon:

On September 29, 2008, October 14, 2008, November 3, 2008, December 9 and
11, 2008, and September 18, 2009, the Federal Election Commission notified your client,
Obama for America and Martin H. Nesbitt, in his official capacity as Treasurer, of complaints
alleging violations of tins Federal Electinn Comypaign Act of 1971, as amended ("the Aat™). A
copy of each aompleint was forwarded to your client at thet time.

Upon fiather review of the allegations contained in the complaints, and information
supplied by your client, the Commission, on August 24, 2010, found that there is reason to
believe Obama for America and Martin Nesbitt, in his official capacity as Treasurer, violated
2U.S.C. § 441a(f), a provision of the Act, and authorized an audit pursuant to 2 U.S.C. § 437g.
Also on this dato; the Commission dismissed alfegations that Obama for America and Martin
Nenbitt, in his offiial capeeity as Treasansr, violated 2 U.S.C. §§ 441¢ and 441f. The Factuul
and Legal /inalysis, which forntesd a basis for the Commimion's findings, is atinchsa for ymr
information.

You may submit any faatul or legal materials that you telicve are nedsvant to the
Commission's cansideration of this matter. Please submit such mntarials to the General
Caunsel's Office within 15 days of receipt of this letter. Where appropriate, statements should be
submitted under oath. In the absence of additional information, the Commission may find
probable cause to believe that a violation has occurced and proceed with conciliation.

Fitmss peste that you havo a legal obligatien to parstrve sii decumesits, rssoxds and
matecieis selating tx this matter uotil such timo ap yox s motified that the Camuaission has
closed its file iu this matter. See 18 U.S.C. § 1519.
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If you are interested in pursuing pre-probable cause conciliation, you should so request in
writing. See 11 CF.R. § 111.18(d). Upon reaeipt of the request, the Offise of the General
Counsel will meke recommendatitns to the Cotmissin: either praposing an agreament in
settlement of the matter ar recommending declining that pre-probable eause conciliatinn be
pursued. The Office of the General Counsel may recammend that pre-probable cause
conciliation not be entered into at this time so that it may complete its investigation of the matter.
Further, the Commission will not entertain requests for pre-probable cause conciliation after
briefs on probable cause have been mailed to the respondent. X

Requests for extensions of tinre will not be routinely geanted. Requests must be made in
writing at least five days prior to the due date of the response and specific good cause must be
demonstratai. In addition, the Offica of the General Counsel orilinarily will not give eutemsians

beyond 20 deyn,

This matter will remain confidential in accordance with 2 U.S.C. §§ 437g(a)(4)(B) and
437g(a)(12)(A) unless you notify the Commission in writing that you wish the matter to be made
public.

If you have any questions, please contact Camilla Jackson Jones, the attomney assigned to
this mager, at (202) 694-1650.

On behalf of the Commission,

Mafthew Z Petersen

Chairman

Enclosure
Factual and Legal Analysis
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FEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS

RESPONDENTS: Obama for America and MURs: 6078/6090/6108/6139/6142/6214
Martin Nesbitt, as Treasurer

L INTRODUCTION

These six matters involve overlapping allegations that Obama for America and Martin
Nesbitt, in hitl afficlal sapanity es Treasurer (“OFA” ar the “Cammittoe”) - Barask Obama’s
principal campaign comruittee for the 2008 presidential election - accepted variaus excessive
and/or prohibited contributions in violation of the Federal Election Campaign Act of 1971, as
amended, (“FECA” or “the Act”).

The complaints vary in their approach to presenting similar allegations. While some of
the complaints rely primarily on media reports regarding anecdotal examples of allegedly
suspicious online fundraising transactions, see MURs 6078/6090/6108, other complaints provide
a listing of transactions that are alleged to be part of suspicious patterns in OFA'’s fundraising
receipts. See MURSs 6139, 6142, 6214. Rather then attempting to address all of the transactions
being smustioned, OFA foewses on its compuelsnsive somplixace system, and sgserts that this
system eltowed them to identify sl tale appropriate correative sation s 10 sll conributions for
which there were genuine questions as to possible illegality. See OFA Responses in MURs
6078/6090/6108, MURs 6139 & 6142 and MUR 6214. Respondents assert that all genuinely
excessive and prohibited contributions detailed in the complaints have been refunded.
Respondents also contend that Complainants’ allegations are highly speculative, lack the
specificity needed to demonstrate a violation of the Act, and that the patterns identified by
Complainants do not support any inference of illegality. Id.

Page 1 of 28
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Obama for America Factual & Legal Analysis

During the 2007-2008 election cycle, the Commission’s Reports Analysis Division
(“RAD”) sent the Committee multiple Requests for Additional Information (“RFAIs”) regarding
apparent excessivq contributions of the same general type as those identified in the complaints,
While the Committee was responsive to issues raised in the RFAIS, a review of Committee
disclosure reports suggests that OFA has accepted, and failed to take timely corrective action
with regard to excessive contributiens, which may totdl between $1.89 miltion and $3.5 milllon.
See Chart A, infra.

Based on a review of the complaints, the responses, and other available information,
including the Cammission’s analysis of disclosure reports, it appears that OFA accepted
excessive contributions that were not refunded or otherwise cured in a timely fashion.
Accordingly, for reasons explained in more detail below, the Commission found reason to
believe that Obama for America and Martin Nesbitt, in his official capacity as Treasurer, violated
2 U.S.C. § 441a(f), and authorized a Section 437g audit.

In contrast to the substantial support for allegations relating to excessive contributions,
the allegations that OFA accepted prohibited contibutions from foreign nationals (in violation of
Section 441¢) and ftom fictitious names (in violation of Seotion 441f) are either wholly
speculative or appear to invohe mps that are de mirinis toth in tormm of doliar poet and as a
percenégge of OFA's overall moeipts. Accordingly, for reasans expirined in more detail below,
the Commission dismissed allegations that Obama for America and Martin Nesbitt, in his official
capacity as Treasurer, violated 2 U.S.C. §§ 441e and 441f.

Page 2 of 23
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II. FACTUAL AND LEGAL ANALYSIS

The primary issue in these matters is whether Respondents accepted impermissible
contributions through their online fundraising efforts. Although the Commission has not
mandated specific procedures to verify the identity of an individual making a credit card
contribution over the Intemnet, it has opired that a committee which intends to soiicit and receive
credit eard contributions over the Internut nust b able te varify the identity of those who
conftribete via aredit card with the same degme of confidence that is generally paavided when &
commiéies accepts a clock vis divect mail.! Advisory Opinion 2007-30 (Cheis Dodd for
President, Inc.); see also Explanation and Justification for Matching Credit Card and Debit Card
Contributions, 64 Fed. R§3. 32394, 32395 (June 17, 1999); Advisory Opinion 1999-09 (Bill
Bradley for President, Inc.); Advisory Opinion 1995-09 (NewtWatch PAC); see also
Commission Guideline for Won in Good Order (guidance to presidential campaigns
seeking federal matching funds, presented by the Audit Division and approved by the
Commission in July 2007). In sum, a committee is charged with the same responsibility to “allay
concerns over the receipt of prohibited contributions” regarding its online contributions as its
contribtutions solicited and received throughr amy otfier method. Jd (quoting MiioHing Credit
Card ami Debit Card Conttibutions, 64 Fed. Reg. at 32395).

! Advisamy Opinions have loaked favorably upon several nachods for notifying contributors of a committee's legal
obligations as well as verifying contributors’ identities, inciuding: using web page solicitation forms that post clear
and conspicuous language informing prospective donors of the Act’s source restrictions and contribution limits,
requiring a donor to completo and submit for processing a contribution form that includes the contributor’s name,
contributor’s name as it appears on a credit card, billing address associated with the card number, expiration date of
the card, contributor’s residential address and amount of contribution. See, e.g., AO 2007-30 at 3. The committee
should aiew ingludy precesieses that will alloes it to soromt For ensiributions sadti> teing corpreste ar tasines nnsily
crodit canil, amd & pracoss whiweby the siamsr mmit attext: (1) the coediribution s made fiom his ews frinds and nos
those af anther; (2) contritotiuns em net rsado G genseal tesasury funds of a anrpearsiien, ithor orgpainution an
national bank; (3) donor is not a tadesal government contzactar or a foreign natianal, but is a citizen or permanent
resident of tha United Stefes; and (4) the cantrjbution is made on a persanal credit cerd for which the donor, not a
corporation or business entity, is legaily obligated to pay. /d at 2-4.

Page 3 of 23
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MURs 6078/6090/6108/6139/6142/6214
Obama for America Factual & Legal Analysis

As a safeguard against receiving prohibited contributions, the Act’s regulations hold the
committee’s treasurer “responsible for examining all contributions received for evidence of
illegality.” 11 C.F.R. § 103.3(b). While contributions that may “present genuine questions” as
to whether they were made by foreign nationals or other prohibited parties may initially be
deposited into a campaign’s depository, the treasurer is charged with making his or her “best
efforts to determine the legality of the contrfbutions.” 11 C.F.R. § 103.3(b)(1). If the
cantribution amnirot be determined to be legal, or is discovered ta be illegal even though it “did
not appesr te be illegal” at the time it was teceivad, the troamerer must refurd the contribution
within thirty (30) days of the date of said discovery. 11 CF.R. § 103.3(b)(2). By contrast, if the
committee determines that a contribution exceeds the contribution limitations enumerated in
2 US.C. § 441a(a)(1), the treasurer has sixty (60) days to refund the excessive contribution, or
obtain a written redesignation or reattribution of the excessive portion. 11 C.F.R.

§ 110.1()3)).

A. Background

Obama for America is the principal campaign committee for President Barack Obama.
During the 2008 electon cycle, OFA, as an authorized candidate committee, was limited to
contributions from mdmchul dunors who in the mgyregede did not excead $2,300 pach fox the
primary and geneeil elections. 2 U.S.C. § 441a(a)(1)(A). Siunce filing its Statement af
Organization on January 16, 2007, the Committee raised over $745 million from over 3.9 million
contributors, approximately $450 million of which was received in online contributions through
the campaign's website. OFA Response in MURs 6078/6090/6108 at 1.2,

Respondents explain that, to handle the unprecedented number of donors, volume of
online contributions and dollars raised, they maintained a comprehensive system to review all

fuago4of 23
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Obama for America Factual & Legal Analysis

online contributions for compliance with the FECA. OFA Response in MURs 6078/6090/6108

at 2-4, OFA Responses in MURs 6139 & 6142 at 2-3. The Committee asserts that its internal

system of review surpassed the procedural requirements for the collection and processing of

contributions set forth in the Act, and that as the volume of contributions increased, the

Committee continually readjusted its procedures to ensure that all contributions received

complied with the Act’s requiremenis. OFA Response in MURs 6078/6090/6108 at 3-4; OFA
Responses in MURs 6139 & 6142 at 2-3.

The consolidated OFA Response for MURSs 6078, 6090 and 6108 includes an Affidavit

from the Committee Chief Operating Officer Henry DeSio, who describes the requiremente in

the online contribution process that must have been met before the website would accept a

contribution;

The Committee online contribution page informed each prospective donor of the
Act’s source restrictions, in explicit language displayed in a conspicuous location

that the donor could not miss;

No donor could make a contribution without first affirming that the funds were
lawful and consistent with the Act’s requirements, by checking a box confirming
that the donor was a United States citizen or permanent resident, that the funds
were not from the treasury of & person or entity who was a federal contractor,
corporation, laber organization or national bank, and were not provided by any

person other than the dwor;

Donare wko antered foreign addreases were required to check a bex corfirming
that they wens either a United States citizen or a permanent msident alien, and
provide a valid U.S. passport number. Id. at 3-4; see also Affidavit of Henry

DeSio (“DeSio Aff.”) 1Y 3-6.

The DeSio Affidavit goes oa to describe the complionoe and vetting process that eccurred

after the online contribufions wexe processed by a third party veador and semitted to the

Committee:

Page 5 of 23
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MURs 6078/6090/6108/6139/6142/6214
Obama for America Factual & Legsl Analysis

. At regular intervals the Committee conducted automated searches of its donor
database, whieh insiuded all contributiuus (vthnther 1tised ouiina or theougi other
mechanisms), to identify any fraudulent or excessive doratibns;

. Contributions from repeat donors were examined to ensure that the total amount
received from a single donar did not exceed cantribution limits; and

. As examples of questionable information, erroneous data or fraudulent
contributions were identified, the Committee’s automated searches were refined
to query other contributions that might contain similur pattems of erroneous or
fraudirtent data. Jd. at 4.

Respondents also fieny alicgations that the Committee received excessive contributions,
including contributions framn its jeint fundmising committee, the Obama Vietory Fund and
Andrew Tobias in his official capacity as Treasurer, and assert that all contributions were
properly allocated, and refunded, redesignated or reattributed, as appropriated. OFA Responses
in MURSs 6139 & 6142 at 2-3.

B. Excessive Contribution Allegation

1. Facts

The complaints involve allegations based on Complainants’ direct review of disclosure
reports filed by the Committee as well as information gleaned from online media reports, and
claim that Resporiists sucepicd excessive conteibutions in addiiion to lmowingly receiving
corributions from patibibitsd sources. Fling Cemplaint at 2; RNC Complaint at 1-4; Kolitz
Comaplaint at 1; Daniels Compinint a 1; Moase Complaint at 1. Complainants list bundrads of
individuals whom they claim made contributions exceeding $4,600 (which would be the
aggregate total of the permissible amounts of $2,300 each for the primary and general elections)
and contend that this is evidence that the Committee’s contribytion processes were utterly

lacking in the appropriate internal controls to ensure compliance with the FECA. Fling

Page 6 of 23
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Complaint at 2; RNC Complaint at 1-4; Kohtz Complaint at 1; Daniels Complaint at 1; Moore
Complaint at 1.

Respondents reply that their comprehensive vetting and compliance system was designed
to identify all excessive contributions, including those specifically referenced in the complaints,
and redesignate, reattribute, or refund contribuzions, as appropriate. OFA Response in MURs
6078/6090/6108 at 5; OFA Responses in MURs 6139 & 6142 ut 2. Spacifically, the Csmanittse
contends thiit odly 112 of the 602 individuals originally identified ta complaints far MIJRs 6139
and 6142 mada contrihmit-ms that were potnatinly excessive but leter refunded; the rest, they
assert, actually were compliant with the Act. OFA Response in MUR 6139 at 3, OFA Response
in MUR 6142 at 3. Respondents provide attachment spreadsheets that list the individuals they
assert were compliant, as well as those who made potentially excessive contributions that were
later refunded or otherwise cured (some timely and some untimely).? OFA Response in MURs
6078/6090/6108 at 5; OFA Response in MUR 6139, Exh. A; OFA Response in MUR 6142, Exh.
A. Respondents argue that their demonstration that most examples of excessive contributions
cited in the initial complaints were either compliant or rectified in a timely mamaer, is evidence
that therw is no meed for an investigation of their finanovs and reporting, st thet these nausters
shoakl be dismissed.

The Commiasion reviewed the Committec’s disclosuma far the 2008 electien cycle,
which reflect that the Committee reported raising approximately $745,689,750 during that time
period. The review determined that the Committee may have received between $1.89 and $3.5

2 The complaint in MUR 6142 has been supplemented 38 times, most revently on December 2, 2009, which lists
thousands of transactions that are alleged to be questionable and/or represent excessive contributions. The
Conmnitiee’s Rexpon to MURu 6Fi8 and 6142 ddted Dec. 9, 2008 midmsses sanm of (e imnactiom akeifically
identified in the supplements filed up to that date, but was not amended to address the supplemental complaints filed
after that date, and offers the same general explanations provided in its response to MURs 6078/6090/6108.

Page 7 0f 23



1.20443242062

3

MURs 6078/6090/6108/6139/6142/6214
Obama for America Factual & Legal Analysis

million in excessive contributions during the 2007-2008 cycle. These apparent excessive

contributions are reflected in Chart A below.

Chart A

o | i, | it
[ator T~ $103382 [ $25,702,866
[a207 [ 8116241 [ $32860838
[@807 [ " s47260 [ 320652528
YEOT T T [ $18342 [ s22847.367
M208 [ $35161 [ $36,188,803 |
[M3 08 [ 81530 [ 85544458
{ma08 [ 844825 [ $41.161.604

|M5 08 1 szs 787 | $30,732,459
Ieos [ s22.287 [ 521,963,056
M7o8 [ 995,010 [ $51,909,906

™8 08 . _ $350,986 1 $50,337 0,337,860
jMoos [ $2206521° [ $65,000862
W1008 | $110484 |  $160,708,706
focos [~ soress | sweams |
focos [ s218600 [  $104,124846
frotaL " s3s367m" | $745,889,780 |

The Commission issued numerous RFAISs to enable the Committee to explain or rectify
its excessive contributions. Though the Committee made significant efforis to identify,

? The Commission identified $2,295,521 in potential excessive contributions based on the M9 Report, which
includod $367,166 in emnsssive centsibutione fram 317 indiwisinaly thoé wesre not refaesied, redecigneted ac
mm'bmdwiﬂmsodlysofmdpt.phuﬂmassmmmduwhmmsmmm

received after the date of the candidate’s nomination. A subsequent review of the disclosure reports
lndinmthnppmxhnmlyﬂ ,046,236 of these primary-after-primary contributions appear to have been received
by the joint fundraising committee before the candidate accepted his party's nomination, but the reported
“contribution date® was the date the fimds were transitrred from OFA t the Committee. Therdfors, 51,646,236 in
contftutiuns currently ctegorizad s “primary-after-primary” migtit oot be exswsive, but were simply reperted
incormgstly by the Coatiniltee, The ives2igation will clarify whether the Comamittse yreperly repostad thie receipts
in its M9 dissiesres.

¢ Shiowid tha $2,295,521 in exesssiva cantriautions idantified by RAD b deteominod to he ovar-imolusive doo tora

reporting errer, the excessive enntributitine for M9 may be reduced to $649,284 and the Cammilies’s total potential
excessiys contributions may be reduned to $1,899,541.

Page 8 of 23
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MURs 6078/6090/6108/6139/6142/6214
Obama for America Factual & Legal Analysis

redesignate or refund a significant number of the excessive contributions identified in the
Commission’s RFALs, the Committee failed to redesignate, reattribute or refund millions in
excessive contributions in a timely manner.

2. ' Analysis

The FECA provides that no person shall make contributions to a candidate for federal
office or his anthorized political committes, which in the aggregate exceed $2,508 each for the
primary and geaioeal electioms, 2 U.S.C. § 441a(a)(1)(A). Far the 2008 electiom eyule, the Act
permits an&timalpolil'ca! pazky to receive fram individuals or persons other than a
multicandidate committee up to $28,500. 2 U.S.C. § 441a(a)(1X(B). Additionally, a joint
ﬁmamising committee established pursuant to 11 C.F.R. § 102.17, may accept up to $33,100 per
donor. 11 CF.R. § 102.17(a). The Act prohibits a candidate or political committee from
knowingly accepting contributions in violation of the contribution limits set forth in the FECA,
see2 U.S.C. § 441a(f), and where a committee has received an excessive contribution, it has
sixty (60) days to identify and redesignate, reattribute or refund the excessive amount. 11 C.F.R.
§ 110.1(b); see also discussion, supra, pp. 5-6.

The ecmplhints made alleymtions that the Committee reneived numeroua exccesive
conttitiutions basad en distlosum reports filed with the Commission, but provided no
information as to bow ot whether & contribution that mighs appesr to be excesive on its face wag
resolved. The Committees’ responses to the complaints generally aver that it majotained a
robust compliance system for identifying and remedying excessive contributions, but it fails to
explain how, despite this system, many excessive contributions were apparently left unresolved.

Based on a review of the Committee’s disclosure reports, the amount of unresolved
excessive contributions range between $1.89 and $3.5 million which, while less than .5% of the

Page 9 0of 23
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total contributions received, is a substantial amount in potential violation.> Accordingly, the
Commission found reason to believe Obama for America and Martin Nesbitt, in his official
capacity as Treasurer, acéepwd excessive contributions in violation of 2 U.S.C. § 441a(f) and ..
authorized an audit under 2 U.S.C. § 437g to work coextensively with the Section 438(b) audit
already underway.

C. Pessible Foreign National Contributions

The FECA provideg that it is unlawful for a foreign national, directly or indirectly, to
make a contribution or donation of memey ar other thing of value in connection with a Federal,
State, or local election, or to a committee of a political party and for a federal political committee
to receive or accept such a contribution. 2 U.S.C. § 441e(a)(1) and (a)(2); 11 C.F.R. § 110.20(b).
A “foreign national” is an individual, partnership, association, corporation or other entity
organized under the laws of or having its principal place of business in a foreign country.
2U.S.C. § 441e(b). A “foreign national” does not include a person who is a citizen, national or
lawful permanent resident of the United States. Id.

Although the statute is silent as to any knowledge requirenvent, he Commission’s
impltmenting regulstions clasify that a committes can only violate Section 441e with the
knowing solicitation, acoeptanpe, cr recgipt of a coattribation from a foocign iational, 11 C.F.R.

§ 110.20(g). The reguintinn contains three standards thet satisfy the “kmowing” requiremont:
(1) actual knowledge; (2) reason to know; and (3) willful blindness. 11 C.F.R. § 110.20(a)(4)i)-
(iii). The reason-to-know standard is satisfied when a known fact establishes “[s]ubstantial

3 The Commission has pursued civil penalties in enforcement matters involving excessive contributions that are a
fractien of the amsunt identified in this metter. Ses MUR S4a8§ (Sharpton) (conciliatimg 444 a(1) violations totaling
$19,500); MUR 35488 (Bradley Smith) (conciliating 441a(f) violations totaling $40,500); MUR 5496 (Huffinan)
(conelliating 44 1a(f) violations tataling $100,000); MUR 5568 (Empower Illinnis) (conciliating 441a(f) violations
totaling $70,000); MUR 5749 (GSP Consulting Cosp. PAC) (conciliating 441a(f) violations totaling $28,800); MUR
$887 (Schwarz for Congress) (conciliating 441a(f) violstions totaling $4,748); MUR 5889 (Republicans for
Trauner) (conciliating 44 1a(f) violations totaling $17,099).

Page 10 of 23
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probability” or “considerable likelihood” that the donor is a foreign national, See Explanation
and Justification for Prohibition on Contributions, Donations, Expenditures, Independent
Expenditures and Disbursements by Foreign Nationals, 67 Fed. Reg. 69940, 69941 (quoting
BLACK’S LAW DICTIONARY, 5th Ed. (1979)). The willful blindness standard is satisfied when “a
known fact should have prompted a reasonable inquiry, but did not.” See /d. at 69940.°
| 8 Fazts

Several of the complaints allege that the Committee violated 2 U.S.C. § 441e by
accepting contributions from foroign nationals. As support for these allegatians, different
Complainants focus on the following facts: (1) approximately 10,400 contributors with foreign
addresses gave $1.3 million to the Committee; (2) approximately 500 contributions from
contributors with foreign addresses were not made in whole dollar amounts (which Complainants
suggest means that the funds had been converted to U.S. doHars from a foreign cm); and
(3) various media outlets reported that foreign nationals may have contributed to the Committee.

Complainants argue that there are widespread problems with the Committee’s
compliance systems, which warrant investigation into alf of the Committee’s contributions
received fromm individeals with foreijn miiresses. Fling Complaint é 1; RNC Complaint at 1-2;
Kotz Cranypinint ot i; Demiels Camplnint at 1; Moore Complaint bt 1. The Compitinants who

§ BeYore the regulation wes revised in 2002, Commisiloners exproesed concerns abont the level of scienter required
under Section 44le. For example, a Statement of Reasons (“SOR™) issued in a Section 441¢ case decided shortly
before sevisien of the mgulation examined thie statutory language and legislasive history to conclude that despito the
absence of precise language of a “knowledge requirement” in the statute, “it would be findamentally unjust to
assess lisbility on the part of a fundraiser or recipient committes that solicits or receives a contribution if the
contribution in fact appears to be from a legal source, especially if initial screening efforts resulted in specific
assurances ol the cetrilution’s legality.” MURs 4530, 4531, £547, 4842, %309 (Stwxtmont of Reusons by
Courmissioner Thoruas I re Démoomtic Watiownl Comnittee, 6t =1) at 3. Thus, evapled with fhe Explanstion ad
Justidicsiitns isswred in November 2002, 5 Incwdedge requiressspt may bs imibsred baoed on similer provisions in the
Act tiot speaifically ichaied smwh lmguage dessite tis shaance af any isscwisige requinveeadt in the statuts. /d at
2 (clting 2 U.S.C, §§44H, 441bn)): Sosuis: 11 C.ER. § 103.3(b)(1), which gaoviias that nonirihatiens whikia did
not aymear to be from a prohibited source must ba retnmed witkin s specified periad from the date an which the
Commitee barosaes aware of information indicating that the contribution is uniawful.

Page 11 0£23
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MURs 6078/6090/6108/6139/6142/6214
Obama for America Factual & Legal Analysis

rely merely on the Committee’s receipt of contributions from individuals with foreign addresses
generally provide no additional facts to substantiate their claims these individuals are foreign
nationals, as opposed to eligible donors temporarily living abroad. One complaint points to a
newspaper report that asserts that the Committee received 37,265 contributions that were not in
whole dollar amounts, which tire author concludes could be evidence that those contributions
were converted from foseign currencies ¢o thu U.S. ollar, and therefore came from foreign
nationals. MUR 6090 Complaint (oiting Rx. K). Complainants affer no lnfarmation to aupport
the eonclusion that such funds were cantributed in foreign currencles ex that the individuals whe
made contributions in foreign currencies were not lawful donors. Finally some of the complaints
cite media reports with anecdotal allegations of foreign nationals having contributed to the
Committee. Examples of these media reports include:

o A report about a group in Nigeria was reported to have sponsored an event, the
procoads af which ware piportdly going to he donated to the Committee, but
were seized by the government in a fraud investigation. MUR 6090 Complaint at
1-3 (citing Attach, A);

° Media coverage of a public statement made by Libyan leader Muammar al-
Gaddafi opining that foreign nationals supported candidate Obama and may have
contributed to the Committee. Jd (citing Attach. C);

° Un-sowaces dlieguiinns thet an emonymaus FEC atusynt informed s supericns
that the Cammittec had accepted miltinus of prohibited aontrthotioma fiem foreign
natiensis and his wernings went unheeded.” Id. (citing Attack. D);

e Reports about two brothers who owned a shop in the Gaza Strip and made bulk
purchases of Obama t-shirts to sell in their store. /d. (citing Attach. A, B, F);

° Article dbout an Australizn man who admitted to kmowingly using a fake U.S.
passport number in order to get the Committee’s online contribution system to
accept hib centribution. Id. (citing Ex. H); and

° Report about and a Canadian man who deliberately made false statements in order
to get the Cammnittoe’s onlino caatributien systom to accept hin cantribution. Jd.

7 Despite efforts by the Conrmission, thé veracity of these aliegations has not been vonfirmed to date.
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The Committee maintains that its vetting procedures required online contributors to
confirm citizenship or permanent resident status by checking a box. OFA Response in MURs
6078/6090/6108 at 4. Further, contributors with foreign addresses had to enter a valid U.S.
passport number. J/d. Finally, the Committee asserts that it maintained a system that at regular
intervals surveyed all contributions received from foreign addresses, personally contasted
corntributors who wese not known to be U.S. citizens or lawful permaniont sosidents, and required
the submissien of valid U.S, peispast informution. /4. at 5.

1. Anelysis

The allegation that Respondents knowingly accepted contributions from foreign
nationals, or failed to refund contributions after becoming aware of a basis for questionink
whether the conh'.ibutions were from a permissible source, is not supported by the available
information. As discussed below, each of the three principal methods of prot;f relied upon in the
complaints is flawed.

Complainants added up all contributions from donors with foreign addresses and alleged
that all or significammt numbers of those contributions must have come from foreign nationals
because media reposts bad idestified four foreign neidunals who were allegod to hawe been
coairibntors. RNC Camplaint st 1. The Commnlee neoeived approrimately $1,314,717 te
contribntions from 10,463 individuels with foreign addresses. The fact that these contributoss
listed Soreign addresses is not, as Complainants claim, arima facie evidenoe establish that the
contributors are foreign nationals or that their contributions should be suspect. 11 C.F.R.

§ 110.20(a)(4)(i). Although Complainants argue for a comprehensive review of all contributors
with foreign addresses, neither the media reports nor the complaints offer any specific
information that would suggest that any of the contributors with foreign addresses, other than the
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four specifically identified in the media reports, are not American citizens living abroad, who are
entitled to contribute to federal political committees.

Similarly, the argument that the presence of contributions in odd (non-whole dollar)
amounts is prima facie evidence that a contribution might have come from an impermissible
foreign source is mcoxrect Pirst, there is a wide variety of explanations for a contribution to be
in men-whole dollar amounts, other than being a foreign currency. Secand, even if the
contritantion wea mnmacle using a foreign curzeney, there is sio legz! presumption that the use of
foreign eurrency is sufficient ta establish that a contributor is a foreign national. A U.S. citizen
living abroad, who is entitled to make contributions, might be expected to use a credit card
account or a bank account based on the currency of the country in which they temporarily reside.
Neither the complaints nor media reports provide any information that would serve as reasonable
cause to question the citizenship of a contributor based solely on the amount of a contribution.

While information that a contribution is received from a foreign address, foreign bank
and/or in a currency other than U.S. dellars might serve as pertinent information in examining
the contribution, the mete presence of such indicators does not establish reason to believe that
the Comunittee violated tlrs prohibition against receiving contribnitiooe from forcigi natiomals.
Rather, a Commiita: mesd only maire 8 “sersamble imatiry” to veaify that the cantributiea is met
from a pxnhibited sonrce to satisfy the Act’s compliance regulations. 11 C.F.R. § 110.20(a)7).
Here, there is evidence that the Committee made reasonable inquiries into the source of those
funds by: (1) informing website users of the appropriate legal requirements for making
contributions; (2) requiring contributors who used the website to proffer the appropriate
certifications before processing their contributions; and (3) maintaining an internal system to
review all contributions received from foreign addresses for compliance with the FECA and its
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regulations. OFA Response in MURs 6078/6090/6108 at 4-5. There is also evidence that the
Committee’s internal controls followed the Act’s “safe harbor” guidelines by requiring donors
who attended fundraising events located outside of the United States or made contributions
online using foreign addresses to provide a valid U.S. passport number. /d; see 11 C.F.R.

§ 110.20{a)(7) (“[A] person shall be deemed to have conducted a reasonable inquiry if he or she
seeks and obtains copies of current and valid U.S. passpert papers.”).

The Comméasion reviewed the coritributions received by the Committee from individuals
with foreign addresses wha cantributed to OFA during the primary and general election months
of February 2008 and August 2008, respectively.® This review provided insight into how the
Committee’s compliance system was working, whether it was effectively identifying potentially
prohibited contributions, and whether corrective action was taking place to resolve questionable
contributions. In additiox.x to specific individuals identified in the complaints (see discussion
below), the Commission’s review found only eight contributors living abroad (who contributed a
total of $2,147) that failed to give personal information required for the OFA disclosure reports.
Consistent with the assertions in the Committee’s response, the Commission’s review found that
contributors outside of the United Statys were required to affirm that they were United States
citizonm See OFA Respanse in MURs 6078/6090/6108 st 4-5. In fact, the website would not
accept contributions Gom individuals outside of the United States without certification that they
were citizens or legal permanent residents. Jd. Contributors cutside of the United States were

? The Commission has approved of the use of examining samples in order to ascertain whether excessive and
contribution violations are substantial enough to warrant firther inquiry. Ses,.2g., 11 CFR.
55 9007.2(f)(1) wnd 9338.1(f)(1) (approviug the use of sampling in the audit context to determine whether exvessive
and prohibited contributions are significant enough to warrant referral for enforcement). Here, the Commission
opted to review a sample of disclosure reports at the reason to belicve stage in order to ascertain whether the
violations of the Act alleged in the complaint are indicative of broader flaws in the Committee’s compliance system
and/or are significant enough to recommend that an iavestigation of the viclations is wamanted.
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typically employed by the United States government or military, or working in the international

offices of American corporations, or for American non-profit, human rights or religious

organizations.

The contributions cited as examples of Section 44 1e violations in the complaints are

insufficient to support a reasun to believe finding for the fbllowing reasons:

There is no sapport for the inference thix the Committe recaived contributions or
was in any way connected to the Nigerian fundraiser or its coordinators, as the
same mndid reports indicate that the Nigerian government seizad the fairds raicad
and are investigating the mattenas a foumdulent schame. RNC Complaint, Exh. A.

There is no information supporting the allegation that the general comments made
by Libyan leader Muammar al-Gaddafi claiming, “[People in the Arab and
Islamic world] welcomed [Barack Obama] and prayed for him and ... may even
have been involved in legitimute comribution campaigns to enable him to win the
American presidoiwy” are related to any idemifiable sontributious or fandraising
effort$ for the Committue. /d

The allegations that contributions rezeivod by the Conmmittee, whigh wens nat
made in whole dollar amounts must bave been made in foreign currency and
therefore have originated from foreign sources, is also purely speculative, as the
conversion af manies foom ane currency to another is not evidence that the
individuals that were the source of the funds were foreign nationals. /d.

The Australian man eltexi in the media repurt admits (in the same report) that he
knowingly mmlt the illsgal contributivn throwgh bypnasing the culine security
protocols by entering a false passpart umber arnl frautinimtly certifying that he
was an American citizen living abroad, in order to get the website to accept his
contribution. RNC Complslut, Exh. H, OFA Respense in MURs 6078/6094/6108
at4.

While the Canadian donor did not admit to making false statements, he also
denied remembering whether he certified that he was a citizen and stated that he
later contacted the Committee to request a refund. RNC Complaint, Exh. H. The
Committee asserts that the website did require a certification of citizenship to
make contributions from a foreign address and the contribution from the donor
bas since Yeen refinded. OFA Responso in MURs 6078/6090/6188 at 4.

See OFA Response in MURs 6078/@6R0/6108, Bxh. A.
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According to media reports, brothers Hosam and Monir Edwan bought t-shirts from the
Committee’s website to sell in their Gaza store, the proceeds of which constituted contributions
to OFA from the Edwans totaling $6,945 and $24,770, respectively.” RNC Complaint, Exh. A.
The same report indicates that the Edwan brothers inserted the abbreviation “GA” in the address

" line reserved for the name of the contributor’s state of residence, which the Committee might

have mistaken to stard for “Geurgla” rather than “Gazn.” /d The report also cites a canwpaign
officisi wirs staten that uniil the media identifind the Edwan brathers as beimg residents of Gaza,
the Coremittee had no reasop to baliave the Edwans livad autside of the United Stases. Id.

The Act provides that where a contribution doss not present a genuine question of
whether it might be prohibited by the Act, but is later discovered to be illegal, a treasurer has
thirty (30) days from the date on which the illegality is discovered to refund the contribution.

11 CF.R. § 103.3(b)(2). Here, the Edwan brothers made 28 t-shirt purchases, 22 of which were
refunded within 30 days of receipt.” Refunds of the other six purchases (for $4,130) were made
within two weeks of the first media report identifying the brothers as foreign nationals.

While it is unclear when the Committex discovered all of the contributors cited in the
media reports were foreign nationals, the Cosmittee did refund all of the contributions within 30
days of those reports er the information about the identity of thase cantnibutors: heaeming publie.
Moreorer, the fact that a review of the Committee’s diseingure reperts has identified only $2,147

? It is well established that the proceeds from the purchase of fundraising items are considered to be campaign
contributions. 11 C.F.R. § 100.53; see alro AO 1975-15 (Wallace) (concluding that the full amount paid by a
purchazia tn u political commites ur cexlizlats for a fundasising ttent is a comtriltstion); AO 1979-17 (RNC) (citig
AO 1975-15) (The fact that the contributor received something of value in exchange for a political contribution does
not change the character of the activity from a political contribution into a commercial sale/purchase transaction).

10 1300 Edvrms smde sause camtribetines, ol of which v refunted, Quly the four smaliest tossmtins ($107,
$1,217, 3834 andt $308) were refixided ouvinlile the 30-day windpwy, Mty Edwan madn 21 cantributivms, all bus
two of which (for $94 and $1,290) waee rafunded within the 30-dgy wisdow. /d A mied of $4,130 of the
contributions made by tho Edwans was refimded outside the 30-day window, bat within two weeks of the first media

report.
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in contributions from eight donors with foreign addresses that might be questionable, with no
additional information on whether they are in fact foreign nationals, mitigates against finding
reason to believe that the Committee violated 2 U.S.C. § 441e.

Because the potential Section 441e violations are limited in scope and amount ($6,277)
and because there is insufficient information to suggest that the Cormmittee acted umreasonably in
relying on the information provided by comtributors ffinning that they weme United States
citizens, the Commission conaluded thet opening an investigation into this issue would be an
inefficient use of its limited resqucces. Sae Heckler v. Chauey, 470 U.S. 82 (1985); MUR 5950
(Hillary Clinton for President) (Factual and Legal Analysis dismissing Section 441e violation to
preserve resources where amount in potential prohibited contributions was minimal ($1,000)
compared to total contributions received, and funds had been refunded before the complaint was
filed).

Accordingly, the Commission dismissed allegations that Obama for America and Martin
Nesbitt, in his official capacity as Treasurer, violated 2 U.S.C. § 441e by accepting contributions
from foreign nutionals.

D.  Pessible Contributions from Unknown Individuals

The Act provides that no person shall make a contribution in the name of another person,
and no person shall knowingly accept a coatribution made by one pessos in the name of another.
See 2 U.S.C. § 441f. A Committee has thirty days from the date thet a prohibited contribution is
made or discovered to have been made to refund the impermissible contribution. 11 CFR.

§ 103.3(b)(2).

The complaints allege that individuals made contributions to the Committee using

fraudulent or fictitious names, and the Committee’s online fundraising mechanism provided no
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internal controls to circumvent the receipt of such prohibited contributions. RNC Suppl.
Complaint at 3-4. Different Complainants present two types of arguments for why the
Committee should have been on immediate notice that certain contributions did not come from
legitimate sources. First, some of the compiaints contend that certain contributions were linked
to names that were clearly fictitious, and the fact that such contributions were processed by the
Committee’s online fundraising system is evidance of widespread fullure In its compliancs
system ani warmats investigation. Second, one of ths later sompisints (MUR 6214) points to a
range of anomalies in tha patterns of the contributions attributed to perticular individuals as
being sufficiently unusual and unlikely as to put the Cammittee on notice that these contributions
were illegitimate.
1. Facts

The complaints cite media reports identifying 11 individuals whose names were listed on
the Committee’s disclosure reports as contributors, but later were determined to have submitted
fictitious or fraudulent names, addresses or credit card information. Examples of these
individuals include:

° Good Will - an individual who listed his name as “Good Will,” his employsr as
“Loving,” occupation as “You” and who provided an address that turned out to be
for s (mod Will Industries charity office in Austin, TX. Reportedly, no one by
the name of Good Will works at the office. Good Will made over 780
contributions in $25 increments between March 2008 and April 2008, tataling
over $19,500;

° Doodad Pro — sn individwal who listed his mame as “Doodad Pro,” his residence
as Nando, NY, occupation as “Leving,” and employer as “You” made cver 850
contributions in $25 increments between Novemaber 2007 and April 2008, totaling
over $21,250;

. Persons with fictionsl addosmss — some indiviadwals peovided questioshble namms

and fictitious adiresses, inclailing “Test Person” residing in Sams Place, UT,
“Jockim Alberton” residing at a fictional addvess in Wilmington, DE, “Derty

Page 190f23



13044324214

N e

P

10

1

12

13

14

15

16

17

19

20

21

MURs 6078/6090/6108/6139/6142/6214
Obama for America Factual & Legal Analysis

West” and “Derty Poiiuy” both residing in rewq, ME and “fhdfhdfh” residing in
Erial, NJ; and

) Persons with obvious fictional names — some individual donors provided
nonsensical namss including, “bhkjb, jkbki,” “Jgtj Jfggiifg),” “Dahsudhu
Hdusahfd,” Uadhshgu Hduadh,” “Edrty Eddty” anid “Es Esh.”

During the cour'se of its compliance process, and before the names were made public in
media reports or complaints, the Committen asserts that had already identified many of these
same oontributisas as being of questioneito legitimavy. Disclosun reports indicneed that suvemal
of the “contributions” made by fictitions donaza cited in the complaints either were nover
acceptod due to invalid informatian (e.g., invalid credit card or banking information) or wete
refunded immediately, In other instances, where contributions were accepted, refunds occurred
on a continuous basis. For instance, in the case of Doodad Pro and Good Will, who made
hundreds of contributions in small increments, refunds were done on a rolling basis before their
contributions appeared in media reports. Further, most of the refunds were completed to almost
all' of these prohibited contributors within weeks of the first media reports and/or the initial
complaints filed with the Commission.

The Complaint ia MUR 6214 makes an extensive and detuiled analysis of various
patterns hﬁeCmmiﬁ’smiph. This complaint alleges that the Committee failed to make
immediate usn of sn Addsmss Verification Systam to confirm that eacit contribitor’s reportad
address information matched the address information for the credit card used to make the
contribution, which allowed the Committee to accept online contributions in transactions that
would have been rejected by other vendors accepting credit card payments over the intemet.
Mmmmggemmmeabmceoflthisufeguudnisesqmﬁomuwwhethﬂthe .
Committee adequately verified the true sources for online contributions it received via credit
card. In addition, this complaint identifies the following contribution patterns which it deemed
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suspicious: 1) Non-Dollar Donations that were not in whole dollar amounts; 2) Non-Traditional
Donations that were in whole dollar m, but not in multiples of $5; 3) Multiple Day
Donations where a donor has two or more donations on the same day; 4) Duplicate Donations
where the donors appeared to make two or more contributions of the same amount on the same
day. Complainant alleges that the Committee accepted an unusually large number of
conttibutions that fit into these pattems, which it deemed w be suspicious and marit further
revisw.

2. Analysis

As discussed above, the Commission has provided guidance to committees that they may
use Internet fundraising so long as committees use reasonable safeguards to enable them to
verify the identity of contributors and screen for impermissible contributions with the same level
of confidence that applies to other methods of fundraising, and act consistently with Commission
regulations. See AO 1999-09 (Bill Bradley for President, Inc.). Complainants contend that the
Committee’s acceptance of online contributions from the unknown persons identified in the
complaints is clear evidence that it had no control mechanisms in place to catch third purty ffaud.
Fling Complaint at 1; RNC Complaint & 3-4; Kohite Complaint at 1. Censequently, the
comapinints argue, an investigition of all contriltinms is wimsntod, fif RNC Smppl. Complainit
at 3-5.

Respondents assert that the campliance system the Committee maintains is designed to
identify individuals like those cited in the complaint and refund their contributions if they are
unlawful. OFA Response in MURs 6078/6090/6108 at 4. The Committee asserts that its
internal system runs regular searches of its donor database in order to identify information that
contributions may be fraudulent. /d. at 5. The Committee also asserts that through its vetting
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and compliance system, as iqdividuals who provided fictitious information are identified,
subsequent searches are modified to look for similar individuals or patterns of fraudulent donors
that were previously identified. /d. Regarding the individuals identified in the complaint,
Respondents provide information that most of the fraudulent contributions from these individuals
had been idenfified and refunded before the complaints were filed. Id.

The coenplainticiws the nmes of eleven individusls with alleged fictitious names that
allegedly mado cemtributions to the Canumittse. Only. three of these individuals gave
contributions that were nctuaily received and aggregated over $1,000; they inclutie:

¢ “Doodad Pro” made 850 contrihutions in $25 increments totaling $21,250,

¢ “Good Will” made 780 contributions in $25 increments totaling $19,500, and

¢ “Hbkjb, jkbkj” made a single contribution of $1,077.23,
The “Doodad Pro” and “Good Will” contributions were refunded on a continuous basis cither
before or within 30 days of the initial complaint in this matter, though many refunds were not
made within 30 days of the initial receipt of the contribution. The single “Hbkjb, jkbkj™
contribution was refunded within 30 days of receipt. Contributions from the remaining eight
donors cited in the complaint totaled approximmstely $1,200; nows of which bas been refunded.

In order to ascartain whther there was a potautind systenr breakidown that might hnve led
the Committee to accept large mmbess of contributions from unkzown persons, the Commission
reviewed a sampling of contributions to the Committee in the primary and general election .
months of February 2008 and August 2008, respectively. During the sample period, the
Committee received a combined total of $73,976,663 in contributions from over 170,000
contributors. The Commission also reviewed complaints, disclosure reports and media reports
for individuals whose information appeared to be incomplete, fictitious or otherwise unverified
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as belonging to actual persons, as well as whether suspect contributions were accepted, verified
and, if appropriate, timely refunded by the Committee.

In addition to the contributors cited in the complaints, only six other contributors to OFA
whose names might have been fictitious based on the spelling or other information were
identified. These six conttibutors guve approximately $17,445 to the Committee, $14,476 of
which rearins unrefunded. Thus, the complaints and the Commission’s review identify & total
of 17 cantributors wath potantially fiodtious namas who gave a total of $6£,472 in contributions
to the Cammittee, $15,676 of which has yet to be refunded.

| The Commission determined that dismissal of these allegations is appropriate because (1)
the alleged breakdown in the Committee’s compliance system is not borne out by the available
information about the scope and amount of the contributions the Committee received from
allegedly unknown persons, and (2) the majority (approximately 75%) of the prohibited
contributions received from the fictitious individuals cited in the complaint and identified
through the Commissionjs review have been refunded.

For these reasons, the Commission determined it wezld not be an efficient us¢ of its
resources to open an investigation into this isswe with respect to the Committee. See Heckler v.
Chaney, 470 U.S. 821 (1985); MUR 5950 (Hillary Clinton for President) (Faotual and Logal
Amlysis dismisaing Section 441e vinlation to preserve resources where prohibited contzibutions
were refunded before the complaint was filed).

Accardingly, the Commission dismissed allegations that Obama for America and Martin
Nesbitt, in his official capacity as Treasurer, violated 2 U.S.C. § 441f by accepting contributions
from unknown persons in the name of another.
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